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 ORAL JUDGMENT

  (PER : HONOURABLE MR.JUSTICE KS JHAVERI)

1. By way of present appeal, the assessee has challenged 

the order of the Income Tax Appellate Tribunal,  Ahmedabad 

Bench  “B”,  Ahmedabad,  (For  short,  “the  Tribunal”)  in  ITA 

No.4317/AHD/2003 dated 28.2.2006, whereby the Tribunal has 

reversed the order of the CIT (A) and confirmed the order of 

the Assessing Officer. 

2. At the time of admitting this Appeal, following question of 

law was framed:-

“(i) Whether in the facts and circumstances of the case 
the Tribunal  has substantially erred in law in restoring 
the  addition  of  Rs.17,99,280/-  by  way  of  difference 
between  the  stock  shown  in  the  regular  books  of  
accounts  of  the  appellant  and  that  declared  in  the 
statement  furnished  to  the  Bank  in  respect  of  
hypothecation facility availed of by it?”

3. Mr.B.D.Karia,  learned  advocate  for  the  appellant 

submitted  that  the  actual  verification  of  the  stock  was  not 

done and the Tribunal has erred in not giving weightage to the 

finding  of  CIT  (Appeals)  that  the addition was made by the 

Assessing Officer not on the basis of the difference in quantity 

and there was no finding as to actual existence of excess stock 

with  the  assessee.  He  further  submitted  that  there  is  no 

material brought on record by the department to prove that 

the assessee had made undisclosed investment in purchasing 

of stock. He relied upon the following observations made by 

the CIT (Appeals):-

“5. On  a  very  careful  consideration  of  the  facts  and 

circumstance of the case as narrated above and on the 
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basis of various judicial pronouncements relied upon by 

the appellant which are distinguishable on the facts from 

cases relied upon by the Assessing Officer in as much as 

the facts relate to the pledge of goods in those cases and 

not  hypothecation  of  the  goods  as  in  the  case  of  the 

appellant as well as there was no clear finding of actual 

existence of excess stock with the appellant, respectfully 

following  the  consistent  decision  of  the  jurisdictional 

Income Tax Appellate Tribunal on this issue and various 

other judicial decisions on the subject matter, I hold that 

the  addition  made on account  of  discrepancy  in  stock 

shown  to  the  bank  and  to  the  I.T.  Authorities  in  the 

instant case to the tune of Rs.44,29,335/- is not justified. 

It is seen in this case that the addition is not on the basis 

of  difference  in  quantity.  There  is  also  no  material 

brought on record to prove that the appellant has made 

undisclosed  investment  in  purchasing  of  stock.  In 

absence  of  any  such  finding,  the  addition  cannot  be 

sustained. Therefore, the addition made by the Assessing 

Officer amounting to Rs.44,29,335/- is hereby directed to 

be deleted.”

3.1 Mr.Karia further contended that the issue involved in this 

appeal  is  squarely  covered  by  the  decision  of  this  Court 

rendered in Tax Appeal Nos.16 and 229 of 2001 decided on 

25/11/2004. 

4. On the other hand, learned advocate for the respondent 

has taken us through the Assessment Order and the impugned 

order  of  the  Tribunal.  It  is  observed  by  the  Tribunal  in  the 

impugned order that, “As regards the quantitative difference 
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we find that the CIT (A) is not justified in deleting the same. It 

is  a  specifically  stated  figure  in  the  bank  statement.  The 

Manager of the Bank was examined about the character of the 

company.  The  Accountant  of  the  assessee-company  was 

examined and he stated that the statement was examined by 

the bank and the Accountant could not explain the difference. 

The quantitative difference works out to Rs.17,99,280 as is the 

peak of November, wherein the LDPE as per books was 74400 

where as per bank, it was 1,24,380 kg. and the difference of 

49,980  kg.  valued  at  Rs.36  per  kg.,  which  works  out  to 

Rs.17,99,280.  We,  accordingly  restore  the  addition  to  this 

extent  and uphold the order of  the CIT (A)  for  the balance. 

Similarly, with regard to the addition on account of difference 

in debtors cannot lead to an addition because a higher amount 

of debtors are shown to avail higher credit facility from bank. It 

is  also not supported by any material  on record except  the 

higher valuation shown to the bank.” It is submitted that, in 

view of these findings, the view taken by the Tribunal and the 

Assessing  Officer  is  required  to  be  accepted  by  dismissing 

present appeal. 

5. We have heard learned counsel for the parties. We have 

also gone through the impugned judgment and other material 

on record. We have also perused the judgment relied upon by 

the  learned  advocate  for  the  appellant.  While  deciding  Tax 

Appeal Nos.16 and 229 of 2001, this Court has observed as 

under:-

“Heard the learned advocates appearing for the parties and 
considered  the  submissions.  The  learned  advocate  for  the 
appellant has contended that now the issue is covered by the 
decision  of  this  Court  in  the  case  of  Commissioner  of 
Income-Tax, Ahmedabad III  v.  Riddhi Steel And Tubes 
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Pvt. Ltd.,  reported in 40 taxmann.com. 177,  and more 
particularly, para-9.1 and 9.2, which reads as under:

9.1 Again, the Court cannot be oblivious of the fact that 
the assessee had been subjected to statutory audit under 
the Companies Act,  1956 and also tax audit under the 
Income tax Act. No errors were found at any stage in the 
report submitted by these auditors and for the past eight 
years,  the  assessee  had  been  following  continuously/ 
consistently the method of accounting, as provided under 
section  145  of  the  Act,  valuing  the  closing  stock  and 
inventory, as provided under section 145 A of the Act.  
The assessee was also subjected to Excise and VAT and 
the  books  of  account  were  found  genuine  and  no 
discrepancies were found even by the Excise Audit report 
for the period January 2009 to December 2009 which was 
carried out by the Excise Revenue Audit Team, wherein 
the Excise Department, after a detailed scrutiny of the 
books of account, stock register, excise records, accepted 
the books of account and other records maintained by 
the  assessee  to  be  true,  correct;  except  finding  few 
discrepancies in so far as inventory is concerned.

9.2 It is a settled law, as rightly held by the Tribunal, that  
only on account of inflated statements furnished to the 
banking authorities for the purpose of availing of larger 
credit facilities, no addition can be made if there appears 
to be a difference between the stock shown in the books 
of account and the statement furnished to the banking 
authorities.  If,  for  the  purpose  of  fulfilling  the  margin 
requirements  of  the  bank  purely  on  inflated  estimate 
basis,  when the stock statement had reflected inflated 
value  of  the  stock,  in  wake  of  otherwise  satisfactory 
explanation,  both  for  the  purpose  of  value  as  well  as 
quantity, we find no reason to interfere with the order of 
the Tribunal.

5. The learned advocate appearing for the respondent is not in 
a position to dispute the same. In that view of the matter, we 
are of the opinion that the appeals deserve to be allowed. The 
question is answered in favour of the assessee and against the 
Revenue. The order impugned in both the Tax Appeals passed 
by  the  Income Tax  Appellate  Tribunal  are  quashed  and  set 
aside. Both these appeals are allowed.” 

 

6. In the present  case no physical  verification is done and the 

issue  is  squarely  covered  by  the  aforesaid  decision  of  this  Court 
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rendered in Tax Appeal Nos.16 and 229 of 2001. The question posed 

for  our  consideration  is  answered  in  favour  of  the  assessee  and 

against the revenue. It is held that the Tribunal has erred in law in 

restoring the addition of Rs.17,99,280/- by way of difference 

between the stock shown in the regular books of account of 

the appellant and that declared in the statement furnished to 

the Bank in respect of hypothecation facility availed of by it. 

Accordingly, present appeal is allowed.

Sd/-           

(K.S.JHAVERI, J.) 

Sd/-           

(G.R.UDHWANI, J.) 
*malek
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